I nteri m Deci si on #3375

In re A-P-, Respondent

Deci ded January 26, 1999

U S. Department of Justice
Executive O fice for Inmmgration Review
Board of Inmgration Appeals

(1) A summary decision pursuant to 8 C.F. R § 240.12(b) (1998) may
properly be issued by an Inmm gration Judge in renoval proceedi ngs
inlieuof an oral or witten decision only when the respondent has
expressly admtted to both the factual allegations and t he charges
of renovability; and, either the respondent’s ineligibility for any
formof relief is clearly established on the pleadings; or, after
appropri ate advi senent of and opportunity to apply for any form of
relief for which it appears fromthe pl eadi ngs that he or she may
be eligible, the respondent chooses not to apply for relief or
applies only for, and is granted, the relief of voluntary
departure.

(2) A summary decision should adequately link the respondent’s
adm ssions to the factual allegations and the charges of
renovability to the applicable | aw

(3) Wien an Inmmgration Judge issues an oral decision, the
transcribed oral decision shall be included in the record in a
manner that clearly separates it fromthe renmai nder of the
transcript.

Sandri ne Lisk-Anani, Esquire, Wchita, Kansas, for respondent

Richard J. Aver wat er, Assi st ant District Counsel , for the
I mmigration and Naturalization Service

Before: Board En Banc: SCHM DT, Chairman; VACCA, HEl LVAN,
VI LLAGELI U, COLE, ROSENBERG MATHON, GUENDELSBERGER, and
JONES, Board Menbers. Concurring and Dissenting Opinion:
HOLMES, Board Menber, joined by DUNNE, Vice Chairman;
HURW TZ, FILPPU, GRANT, and SClI ALABBA, Board Menbers.

HEI LMAN, Board Menber:
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We have jurisdiction over this tinely appeal pursuant to 8 C.F. R
§ 3.1(b) (1998). The respondent has appeal ed the I mm gration Judge’s
January 29, 1998, “decision,” which ordered his renoval to Laos. W
have reviewed the regulations relevant to the form and content of
| mmi gration Judges’ decisions in renoval proceedings, and we have
additionally considered the principles of fundanental fairness,
adequate notice, and the efficient admnistration of appeals.
Because we conclude that a proper decision has not been issued in
this case, we will remand the record to the Inmgration Judge for
preparati on of an appropriate decision.

.  SUMVARY OF FACTS

At a hearing before the Immigration Judge, the 22-year-old
respondent, who was at that time unrepresented by counsel, admtted
to the allegations in the Notice to Appear (Form |-862). H s
adm ssions to the factual allegations establish that, after he was
paroled into the United States as a refugee and subsequently
adjusted his status to that of a | awful pernanent resident, he was
convicted on May 3, 1995, in the District Court of Sedgw ck County,
Kansas, of two counts of aggravated assault, for which he was
sentenced to concurrent 16-nonth terns of inprisonnent.

The respondent did not expressly concede that this offense
rendered hi mrenovabl e as charged under sections 237(a)(2)(A) (iii)
and (C) of the Immgration and Nationality Act 8 USC
88 1227(a)(2)(A)(iii) and (C (Supp. 11 1996). After the
respondent expressed his fear of persecution should he be required
to return to his native country of Laos, the Immgration Judge
consi dered both oral testinmony fromthe respondent and docunentary
evi dence of his conviction. The transcript of the hearing reflects
that the Immgration Judge advised the respondent that he was
statutorily ineligible for asylum due to his conviction for an
aggravated felony. The transcript also includes a brief discussion
by the Imm gration Judge of the circunstances of the respondent’s

1 After the respondent adnmitted to the factual allegations, the
I mmigration Judge did not require the respondent to admt or deny
that he was renovabl e as charged. See 8 C.F. R § 240.10(c) (1998).
The I mm gration Judge proceeded to advi se the respondent as fol |l ows:
“[ Bl ased on what you've told nme, | do find that you are subject to
being removed fromthe United States.”
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of fense, which concludes with the I nmm gration Judge’ s determ nation
that the respondent’s conviction was for a particularly serious
crime, rendering himineligible for the relief of wthholding of
renoval .

At the conclusion of the hearing, the Inmgration Judge issued a
docunent captioned “Order of the Inmgration Judge” (“Order”). The
text of the January 29, 1998, Order sinply states:

Upon the basis of the respondent’s adm ssions, | have
determ ned that the respondent is subject to renoval on the
charge(s) in the Notice to Appear.

Respondent has made no application for relief fromrenoval.

It is HEREBY ORDERED that the respondent be renoved from
the United States to LACS on the charge(s) contained in the
Noti ce to Appear.

The Oder concluded with the requisite “boilerplate” warnings
pertaining to the future inmmgration consequences of failure to
appear for renpoval when so ordered by the Inmgration and
Nat ural i zati on Service. The Order was signed and dated by the
I mmigration Judge. The respondent’s tinely appeal followed.

I'1. REGULATI ONS PERTAI NI NG TO DECI SI ONS BY | MM GRATI ON JUDGES I N
REMOVAL PROCEEDI NGS

Concomitant with the creation of the new renmpval proceedi ngs now
codified at section 240 of the Act, 8 U S . C. 8§ 1229a (Supp. Il
1996), cane the inplenenting revisions to Title 8 of the Code of
Federal Regulations. Wile 8 CF. R 8§ 3.37 (1998) remains in effect
as the general regulation pertaining to decisions of Imrgration
Judges, a regul ation specific to the decisions of |Inmgration Judges
i n renoval proceedi ngs may now be found at 8 C F. R § 240.12 (1998).
That regul ati on provides:

(a) Contents. The decision of the inmgration judge nay be
oral or witten. The decision of the inmmgration judge
shall include a finding as to inadmssibility or
deportability. The formal enuneration of findings is not
required. The decision shall also contain reasons for
granting or denying the request. The decision shall be
concluded with the order of the inmgration judge.
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(b) Sunmmary decision. Notw thstanding the provisions of
paragraph (a) of this section, in any case where
inadm ssibility or deportability is determned on the
pl eadi ngs pursuant to 8 240. 10(b) [sic]2 and t he respondent
does not nake an application under 8 240.11, the alien is
statutorily ineligible for relief, or the respondent
applies for voluntary departure only and the inmgration
judge grants the application, the inmmgration judge may
enter a summary decision or, if voluntary departure is
granted, a summary decision with an alternate order of
renoval .

(c) Oder of the inmigration judge. The order of the
i mm gration judge shall direct the respondent’s renoval, or
the termination of the proceedings, or such other
di sposition of the case as nay be appropri ate. Wen renova
is ordered, the inmgration judge shall specify the
country, or countries in the alternate, to which the
respondent’s renoval shall be directed. The inmgration
judge is authorized to issue orders in the alternative or
in conbination as he or she nay deem necessary.

8 CF.R § 240.12.

Par agraph (a) of the regul ati on provi des general guidelines for the
required content of a full oral or witten decision. Paragraph (b)
permts Immgration Judges, in the limted circunstances described
below, to issue a decision in a nore abbreviated fornmat. The
regul ation refers to such decisions as “sumary decisions” but is
silent as to their required content. Paragraph (c) pertains to the
| mmigration Judge’s order, which historically, and by regulation,
has been recognized as separate from the Inmmgration Judge s
decision on the issues of renovability and relief. Based on the
title and content of the docunment issued in this case, we woul d vi ew
it as the “order of the inmm gration judge” described in § 240.12(c),
rather than as a decision. However, it appears that the I nmgration
Judge intended that his January 28, 1998, Order serve as a sunmary
decision under 8 CF. R § 240.12(b). W wll reviewthe regulatory
requi renents that nust be satisfied before a decision in sumary
formpursuant to 8§ 240.12(b) is permtted. Further, because we find

2 W note that the regulation erroneously refers to 8 CF.R
8§ 240.10(b) as the provision pertaining to the respondent’s
pl eadi ngs i n renmoval proceedings. The correct provisionis 8 CF. R
§ 240.10(c).
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that those requirenents have not been nmet in this case, we wl
di scuss whether the Inmmgration Judge’'s discussion within the
transcript suffices as a proper oral decision under 8§ 240.12(a).

[11. REGULATORY REQUI REMENTS FOR | SSU NG SUMVARY DECI SI ONS

VWile the regulations authorize an Imrgration Judge to issue
summary decisions in specifically defined circunstances, we have
found increasingly that their use has not been confined to those
specific circunstances authorized by the regulations. The
Immigration Judge’s issuance of a summary decision in the
circunstances presented in this case may be consistent with prior
practice. However, the conditions inposed by the new regul ati ons
for the use of summary decisions have not been satisfied. The
regulation at 8 CF.R § 240.12(b) expressly linmts the use of
summary deci sions to cases where “inadmssibility or deportability
is determ ned on the pl eadi ngs pursuant to 8 240.10[c].” See supra
note 2.

The regul ati ons defi ne when renpvability has been determ ned on t he
pl eadi ngs as foll ows:

Pl eadi ng by respondent. The i nm gration judge shall require
the respondent to plead to the notice to appear by stating
whet her he or she admits or denies the factual allegations
and his or her renovability under the charges contained
therein. If the respondent admits the factual allegations
and adnmits his or her renovability under the charges and
the immigration judge is satisfied that no i ssues of |aw or
fact remain, the inmmgration judge nmay determ ne that
renpvability as charged has been established by the
adm ssions of the respondent . . . . \Wen, pursuant to this
paragraph, the inmgration judge does not accept an
adm ssi on of renovability, he or she shall direct a hearing
on the issues.

8 CF.R 8 240.10(c) (1998) (enphasis added).

VWhen read i n conjunction with 8§ 240.12(b), 8§ 240.10(c) confines the
I mmigration Judge’s authority to i ssue a “summary deci sion” to those
cases where the respondent admits to the factual allegations and the
charges of renovability, and “the imrmgration judge is satisfied
that no issues of law or fact remain.” In such circunstances,
renovabil ity has been “determ ned on the pl eadi ngs” w t hout the need
for any further evidentiary hearing. W enphasize the requirenent

5
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stated in 8§ 240.10(c) that the alien “adm ts his or her renovability
under the charges” in order for renpvability to be considered
determi ned on the pleadings. This requirenment is one that is
frequently overl ooked when I mm gration Judges issue docunents that
t hey consi der to be appropriate summary deci si ons under 8§ 240.12(b).
The requirenment i s not met when an I nm gration Judge det erm nes t hat
an alien is renovabl e based solely on his or her adm ssions to the
factual allegations, as the regulation is specific in requiring an
adm ssion to the charges of renovability. 8 CF.R 8§ 240.10(c). W
al so note that, in renoval proceedings, which are initiated for the
pur pose of determ ning whether an alien will be removed fromthis
country, remaining “issues of |awor fact,” which woul d precl ude the
use of a summary decision under the regul ation, would necessarily
include issues related to the alien's apparent eligibility for
relief fromrenoval.

We note that 8 CF. R § 240.11(a)(2) (1998) inposes on Inmmgration

Judges the duty to “inform the alien of his or her apparent
eligibility to apply for any of the benefits enunerated in this
chapter and shall afford the alien an opportunity to nake
application during the hearing.” W therefore read the regul ations

pertaining to renoval proceedings as providing for the use of a
summary decision format only in cases where, based on the alien's
adm ssions to the factual allegations and to the charges of
renovability, it can be determned wthout further inquiry or
analysis that he or she is ineligible for any formof relief; or,
after the Immgration Judge has advised the alien regarding any
forns of relief for which he or she appears to be eligible, the
alien does not seek to apply for relief fromrenoval; or the alien
has sought and has been granted only the relief of voluntary
departure. 8 C. F.R 88 240.10(c), 240.12(b). Accordingly, we find
that the regulations inpose the following requirenments for the
i ssuance of a summary decision in lieu of a full oral or witten
deci si on:

(1) The respondent expressly admits to the factual allegations
in the Notice to Appear

(2) the respondent expressly adnmits that he or she is
renovabl e as charged; and

(3) one of the follow ng conditions applies:
(a) The respondent does not apply for any formof relief

after having been advised by the Immgration Judge, in
conmpliance with 8 CF. R § 240.11(a)(2), of any form of
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relief for which he or she is apparently eligible based
on the pl eadi ngs and af forded an opportunity to apply for
such relief at the hearing; or

(b) the respondent applies only for the relief of
vol untary departure after having been advised by the
Immigration Judge, in conpliance with 8 CFR
§ 240.11(a)(2), of any other formof relief for which he
or she is apparently eligible based on the pl eadi ngs and
af forded an opportunity to apply for such relief at the
hearing, and voluntary departure is granted by the
| mmi gration Judge; or

(c) the respondent’s ineligibility for any form of

relief is <clearly established by the pleadings
t hensel ves, w thout the need for further fact-finding or
anal ysi s.

I'V. APPLI CATI ON OF THE REGULATORY REQUI REMENTS FOR SUMVARY
DECI SIONS TO THE FACTS OF THI S CASE

In the present case, the respondent did not expressly admt that
he was renmpovable as charged, as is required before a summary
decision may be issued in lieu of a full oral or witten decision
Further, even if the respondent had expressly admtted to the
charges, issues relating to his eligibility for wthholding of
removal woul d have remai ned unresol ved. VWhen an alien has been
convi cted of an aggravated felony or felonies, unless the pleadi ngs
establish that the aggregate termof confinenment inposed is at | east
5 years, the adm ssions and concessions to the pleadings do not in
t hensel ves establish statutory ineligibility for the relief of
wi t hhol di ng of renoval. See section 241(b)(3) of the Act, 8 U S. C
8§ 1231(b)(3) (Supp. Il 1996).% The proceedings nmust continue to

8 The section 241(b)(3)(A) restriction on renoving an alien to a
country where the alien's life or freedomwoul d be threatened does
not apply when “the alien, having been convicted of a particularly
serious crine, is a danger to the community of the United States.”
Section 241(b)(3)(B)(ii) of the Act. Section 241(b)(3)(B) further
provides that “[f]or purposes of clause (ii), an alien who has been
convi cted of an aggravated felony (or felonies) for which the alien
has been sentenced to an aggregate termof inprisonnent of at |east

(continued...)
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resol ve the question of whether or not the alien s aggravated fel ony
convictionis for a particularly serious crinme, rendering himor her
statutorily ineligible for wthholding of renoval .4 The | mmigration
Judge’s findings in this regard should be set forth in his or her
deci si on. The regulations do not confer authority to the
Immigration Judges to issue a sunmmary decision when further
fact-finding or analysis is necessary to resolve an issue that
remai ns after the respondent has admtted to the factual all egations
and charges of renovability. See 8 C.F. R 88 240.10(c), 240.12(b).

W also note that the Inmgration Judge’s “decision” does not
completely portray what transpired at the hearing. The “Order”
states that the “Respondent has made no application for relief from
renoval .” In actuality, what happened was that the Inmgration
Judge pretermtted an application for wthholding of renoval after
concl udi ng, upon his consideration of matters beyond t he pl eadi ngs,
that one of the grounds for mandatory denial applied. Wile it is
arguably correct that in one sense the respondent did not formally
apply for relief, it was clear that he desired to have his renoval
to Laos withheld, but that his opportunity to do so was pretermtted
following an evidentiary hearing.> W do not find that this is a
ci rcunst ance under whi ch the regul ati ons woul d contenpl ate a summary
deci si on being entered, rather than a decision that explains to the
respondent why he or she is being found ineligible for the desired
relief fromrenoval.

V. CONTENTS OF SUMVARY DECI SI ONS
Additionally, although the regulations are silent regarding the

formand content of a summary decision in renoval proceedings, we
expect even these abbreviated decisions to link the adnmtted factua

3(...continued)
5 years shall be considered to have conmtted a particularly serious
crinme.”

4 W note that the evidentiary hearing need not go beyond this
i ssue once the Inmm gration Judge has a proper basis for determning
that the conviction is for a particularly serious crine, and that
denial of the application is therefore mandatory under section
241(b)(3)(B)(ii) of the Act and 8 CF.R § 208.16(c)(2) (1998).

5 W note that there is no separate application form for
wi t hhol di ng of renoval
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all egations to the section or sections of the Act which determ ne
the respondent’s renovability, and which determne his or her
apparent eligibility for relief. In those specified situations
where the regul ati ons provide for the use of a sumary decision, a
full discussion of the relevant facts and | engthy analysis of the
law i s not necessary. However, the Inmmgration Judge' s decision is
the means by which an alien is notified of the basis for the
I mmi gration Judge’s decision. A *“generic” formlike the one used in
this case, which does not neaningfully reflect any individualized
assessment of the law applicable to the respondent’s case,
underm nes the very crucial role played by I nmgration Judges in the
i npl enentation of our nation’s inmgration |aws. An | nmgration
Judge’ s decision that | acks reference to the controlling | aw may not
provi de an adequate opportunity to the alien, who in many cases is
unrepresented, to contest the I mrgration Judge’s determ nati ons on
appeal . See generally Matter of MP-, 20 I &N Dec. 786 (1994). As
a result, this Board may be left wthout adequate neans of
performng its primary appellate function of review ng the bases
stated for the Immgration Judge’s decision in light of the
argunents advanced on appeal . 1d.

Accordi ngly, even when the regul atory requirements for the i ssuance
of a summary deci si on have been net, including the requirenent that
the respondent admt to the charges of renmpvability, a sunmary
deci si on shoul d adequately link the respondent’s adm ssions to the
statutory provisions and/or | egal precedent that are dispositive of

the issues of his or her renovability and relief. A sunmmary
deci si on, when used as contenplated by the regul ati on, may be very
brief. It may well be possible that forms may be devel oped that

allow the Immgration Judge to annotate relevant individua
information in such a way that there is a sufficient |ink between
the adm tted factual allegations and charges and the applicable | aw
For exanple, in cases where an alien has adnmtted to the charge that
he or she has been convicted of an aggravated felony, we would
expect the Inmgration Judge to annotate the specific paragraph in
section 101(a)(43) of the Act, 8 U.S.C. § 1101(a)(43) (1994 & Supp
[1 1996), within which the alien’s conviction falls.

Regarding the availability of relief from renmoval, we would
consider it appropriate for the Inmgration Judge to nmake specific
and pertinent annotations which advise the alien of the basis for
the determ nation that he or she is ineligible for relief. This
connection between the alien’s adnmi ssions to the pleadings and the
specific statutory provision that renders the alien ineligible for
relief would provide the alien sone neasure of notice of the basis
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for the Immgration Judge's decision.® Wen there is a controlling
| egal precedent interpreting the relevant statute, that precedent
shoul d al so be noted. Alternatively, in those cases where the
regul atory requirenments for the use of a sunmary decision are mnet
and the alien’ s adm ssions have not foreclosed the possibility of
relief, the summary deci sion should specify the forns of relief for
which the alien may be eligible, note that the alien was properly
advi sed of and provided an opportunity to apply for those fornms of
relief, and state either that the alien did not seek to apply for
relief, or that he or she sought only the relief of voluntary
departure and such relief was granted. 8 CF.R 88 240.10(c)
240.11(a)(2), 240.12(b).

VI. REFERENCE TO THE TRANSCRI PT TO DETERM NE THE BASI S
FOR AN | MM GRATI ON JUDGE' S “ DECI SI ON’

Al though it is apparent on this record that the Inmgration Judge
i ntended that the January 29, 1998, Oder serve as a sumary
deci sion under 8 C F.R § 240.12(b), the Service takes the position
that the Immgration Judge has issued a factually and legally
correct oral decision. Although § 240.12(a) does not describe the
physi cal aspects of a proper oral decision, we find that the
appel | ate process i s best served when the oral decisionis set apart
from the transcript of the proceedings such that it is readily

5 We caution that in those cases where the alien has not been
charged under section 237(a)(2)(A)(iii), and there is consequently
no admi ssion to a pleading alleging that an offense for which he or
she has admitted conviction is an aggravated felony, it is often
necessary for the Inmgration Judge to examne the record of
conviction or conplete further analysis in order to make the | ega
determ nation that the admtted offense is an aggravated fel ony, and
that the alienis therefore statutorily ineligible for certain forns
of relief. Additionally, before an offense can be determned to be
an aggravated felony under sections 101(a)(43)(B), (O, (D, (E)

(R, (H, (1), (I, (K, (L), (M, or (P), an examnation of the
record of conviction, as well as reference to, and anal ysis of, the
federal statutes cited in those sections of the Act, is generally
necessary. In these circunstances, where the Inmgration Judge is
required to consider matters outside the pleadings, we wuld find
that the regul atory requirenents for issuing a sumary deci si on have
not been nmet. Rather, an oral or witten decision reflecting the
I mmigration Judge’s application of the relevant law to the facts
nmust be i ssued.

10
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identifiable as the Inmgration Judge’s conplete decision. 1In the
case before us, the transcript contains scattered findings of fact
and conclusions of law, but there is no clearly defined “decision”
by the Inmmgration Judge.

“The Board is an appel | ate body whose function is to review, not
to create, a record.” Matter of Fedorenko, 19 I1&N Dec. 57, 74 (BIA
1984). The regulation pertaining to the contents of the record in
renoval proceedings, 8 CF.R 8§ 240.9 (1998), provides that “[t]he
hearing before the immgration judge, including the testinony,
exhibits, applications, proffers, and requests, the inmmgration
judge’s decision, and all witten orders, notions, appeals, briefs,
and other papers filed in the proceedings shall constitute the
record in the case.” W view § 240.9 as contenplating an
I mmi gration Judge’s decision that is a separate and distinct part of
the record fromthe transcript of the testinony.

Additionally, aliens facing renoval fromthis country, this Board,
and reviewing federal circuit courts of appeals should not be
required to pore through the transcript of proceedings to find the

I mmigration Judge’'s decision. W note that, in many cases, an
Immigration Judge wll nake determnations on the issue of
renovability at the master calendar hearing and wll nake

determ nations regarding the respondent’s eligibility for various
forns of relief at subsequent hearings. W have increasingly been
confronted with instances where the I mm gration Judge’s findi ngs of
fact and conclusions of |aw are scattered t hroughout the transcript
and nade pieceneal during hearings that take place on different
days. Even when the Immigration Judge states his or her ora
decision at the conclusion of the final hearing, it is frequently
not clearly identified as the oral decision in the transcript, and
at times is set forth in a manner that |eaves the parties and the
Board to speculate as to where the decision begins and ends, and
whet her additional |egal and factual determ nations have been
pronounced el sewhere in the transcript.

Accordi ngly, when an oral decision is rendered, the record should
i nclude a conmplete decision of the Inmmgration Judge in a nmanner
that clearly separates it fromthe transcript of the proceedings.’

7 W recognize that there may be instances where the Immigration
Judge has issued a full and uninterrupted oral decision at the
conclusion of the hearing, but that, for sonme reason, the
transcri ber does not separate the decision fromthe remainder of the

(continued...)

11
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In addition to being required to separate the decision from the
transcript of the hearing, the Immgration Judge is al so responsi bl e
for the substantive conpl et eness of the decision. Although thereis
no formal requirenment for the Immgration Judge to |list each factua
finding, an oral decision nust accurately sunmarize the rel evant
facts, reflect the Immigration Judge s analysis of the applicable
statutes, regulations, and | egal precedents, and clearly set forth
the Imm gration Judge’ s | egal concl usions.

VII. CONCLUSI ON

As we have di scussed, the regulatory requirenments for the i ssuance
of a sunmary decision under 8 C F.R 8 240.12(b) have not been net
in this case. Additionally, to the extent that the Inmmgration
Judge may have intended that his discussion in the transcript
alternatively serve as an oral decision under 8§ 240.12(a), we find
that the overlapping concerns of fundanental fairness and the
efficient adm nistration of the appell ate process require that when
an oral decisionis rendered, it be identified as such and separat ed
from the transcript of proceedings. Accordingly, this record is
remanded to the Inmgration Judge for the inclusion of an
appropriate oral or witten decision. The respondent and the
I mmigration and Naturalization Service should be served with a copy
of the decision. The record should then be forwarded to the Board
for the setting of a briefing schedule, as provided in 8 C.F.R
8§ 3.3(c)(1) (1998), and for our subsequent consideration of the
appeal . 8

(...continued)

transcript. |If the oral decision is readily identifiable as such
and it is fully and uninterruptedly contained at the end of the
transcript, we may find it unnecessary to remand for the sole
pur pose of breaking the decision apart from the transcript as a
whol e. As a general rule, however, we wll require that the
deci si on be physically separated fromthe transcript.

8 During the pendency of this appeal, the respondent filed a notion
to remand the record to the Imrigration Court for consideration of
a request for relief pursuant to Article 3 of the United Nations
Convention Against Torture and O her Cruel, Inhuman, or Degrading
Treat ment or Puni shment. The I nmigration Judge need not address the
notion on remand. CQur recent decision in Matter of HMV-, Interim
Deci sion 3365 (BI A 1998), which holds that neither the Imrigration

(continued...)

12
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ORDER:  The record is remanded to the Immgration Court for further
proceedi ngs consistent with this opinion

Board Menmber Anthony C. Mbscato did not participate in the decision
in this case

CONCURRI NG AND DI SSENTI NG OPI NION: David B. Hol nes, Board Menber,
in which Mary Maguire Dunne, Vice Chairman; Lauri Steven Fil ppu,
Edward R Grant, CGerald S. Hurwitz, and Lori L. Scial abba, Board
Menbers, joined

| respectfully concur in part and dissent in part.

The majority opinion sets forth the regulatory requirenents that
must be satisfied before an Inmm gration Judge may issue a sumary
deci sion under the provisions of 8 CF.R 8§ 240.12(b) (1998) and
concludes that, in this case, the use of a sunmary decision was
i nproper. The majority further discusses what shoul d be contai ned
in a summary decision in those cases where the regulatory
requi renents for issuing a summary deci si on have been net. Finally,
the majority provides a general discussion of oral decisions,
concl udi ng that oral decisions should be separate docunents, rather
than part of the transcript. The majority finds that a proper
deci sion was not issued in this case and remands the record for the
preparation of a full oral or witten decision

| concur that remand i s appropriate in the circunmstances presented
in this case. However, | wite separately to express ny
understanding of the regulatory requirenents for the issuance of
summary decisions; to dissent from those parts of the mpjority
opinion in which | believe that the majority has unnecessarily
i nposed requirenments on |Inmgration Judges beyond those stated or
contenpl ated by the current regulations; and to clarify that | would
adhere to the principle of “harml ess error” and ordi narily woul d not
remand a record solely on the basis of the format of the I mmgration
Judge’s decision, in the absence of sone prejudice to the
respondent, particularly where no challenge to the adequacy of the
I mmigration Judge's decision is rai sed on appeal

8(...continued)
Judge nor this Board has jurisdiction over such clains, is
di spositive of the respondent’s notion

13



I nteri mDeci sion #3375

I . REGULATORY REQUI REMENTS FOR THE
| SSUANCE OF A SUMVARY DEC!I SI ON

| generally agree with the majority’s discussion regarding the
ci rcunst ances under which the issuance of a sunmary decision is
appropriate under the provisions of 8 CF. R § 240.12(b). That
regul ation specifically requires that renovability must be
determ ned on the pleadings “pursuant to [8 CF.R] 8§ 240.10[c].”
8 CF.R § 240.12(b) (altered to include correct subsection). In
addition to requiring an adm ssion to the factual allegations, a
requi renent that was satisfied in this case, 8 CF. R 8§ 240.10(c)
(1998) requires an adnmission that the alien is renovabl e under the
charges, a concession that was lacking in this case. | agree with
the majority that a sunmary deci si on should not be entered under 8
CFR 8§ 240.12(b) wunless “the respondent adnmits the factua
al l egations and admts his or her renovability under the charges.”
8 C.F.R § 240.10(c).

The regul ations also require that the Inmgration Judge nust be
“satisfied that no issues of law or fact remain” before determning
renovability based on a respondent’s adnissions. 8 CFR
§ 240.10(c). | do not agree with the majority’s view of the meaning
of this |language. The mgjority finds that this phrase “necessarily
i nclude[s] issues related to the alien’s apparent eligibility for

relief fromrenoval.” Matter of A-P-, Interim Decision 3375, at 6
(BI'A 1999). However, particularly when read in context, it would
seem clear that the “issues of law or fact” |anguage refers to
i ssues pertinent to renovability, rather than to relief. Thi s

| anguage i s nost reasonably read as nmeaning that, irrespective of an
alien's adm ssion to renmpovability, an Inmmgration Judge shoul d not
order an alien renmoved on the basis of the pleadings al one when the
| mmi gration Judge has reason to believe that the respondent may not,
in fact, be subject to renoval. For exanple, if, in the course of
the proceedings, an alien raises facts which suggest a claimto
United States citizenship, or which indicate that the conviction on
whi ch renmovability is premsed is on direct appeal, the regul ations
do not contenpl ate that an order of renoval woul d be entered “on the
pl eadi ngs” wi thout such issues of law or fact being resolved. In
such situations, where the Inmgration Judge nmust go beyond the
pl eadi ngs to deternmine renovability, the regulations do not permt
the issuance of a summary decision. Rather, a decision should be
entered t hat addresses and resol ves these remnai ni ng i ssues of | aw or
fact.

Interpreting the “issues of law or fact” phrase as referring only
to issues related to renovability is supported by the manner in
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which the general regulations relating to procedures in renova
proceedi ngs are structured. See 8 C.F. R 88 240.10, 240.11, 240.12
(1998). Matters pertaining to relief fromrenmoval are separately
and specifically covered in 8§ 240.11(a)(2), which discusses the
I mmigration Judge’s duty to informthe alien of his or her apparent
eligibility for relief, and to afford the alien an opportunity to
apply for such relief.

The principal point of the § 240.12(b) requirenment that
renovability nmust be “determ ned on the pl eadi ngs,” as “pl eadi ng by
the respondent” is defined in § 240.10(c), is that a sunmary
decision is not appropriate in cases where an alien either does not
specifically admt his renovability, or where removability is
admtted, but the Inmmgration Judge nonethel ess determn nes that
i ssues of lawor fact relating tothe alien’s renovability remain to
be resol ved.

The regul ation itself treats the precondition that renovability be
est abl i shed on the pleadings as separate fromthe requirenment that
there be no issues regarding the alien's eligibility or desire to
apply for relief. Under 8§ 240.12(b) a summary decision may be
entered by the I mmgration Judge “in any case where inadm ssibility
or deportability is determned on the pleadings pursuant to
§ 240.10(b) [sic] and the respondent does not make an application
under 8§ 240.11, the alien is statutorily ineligible for relief, or
the respondent applies for voluntary departure only and the
i mm gration judge grants the application.” (Enphasis added.) Thus,
the issue of relief appears to be a distinct question from the
determ nation of renovability on the pleadings when assessing
whet her a summary deci si on may be i ssued.

Satisfaction of the additional requirenents in § 240.12(b) for the
i ssuance of a summary deci sion presents its own set of problens, as
the phrases “the alien is statutorily ineligible for relief” and
“the respondent does not make an application” are open to differing
i nterpretations. For exanple, turning first to the “statutorily
i neligible” |language, if pushed to its extreme, an argunent coul d be
made that, after determining renovability on the pleadings, an
I mmi gration Judge coul d hol d extensive evidentiary hearings on the
issue of relief, conclude that the alien did not nmeet his or her
burden of establishing statutory eligibility, and then issue a
summary decision on the theory that the alien was statutorily
ineligible for relief. Thus, in theory, a hearing on the issue of
t he “excepti onal and extrenely unusual hardship” that is statutorily
required for the relief of cancellation of rempval under section
240A(b) (1) of the Immigration and Nationality Act, 8 US.C
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§ 1229b(b) (1) (Supp. Il 1996), could end with the Inmgration Judge
concluding that this statutory requirenent was not satisfied, and
t he i ssuance of a summary deci si on wi t hout di scussion of the reasons
for the finding that the hardship requirenent had not been met.
Qoviously, this is not what is intended by § 240.12(b).

However, where the precise line should be drawn for determ ning
when it is appropriate for issuance of a sunmary decision on a
“statutorily ineligible for relief” basis is subject to argunent.
The majority construes this |anguage narrowWy, requiring that the
alien's statutory ineligibility for relief be evident from the
pl eadi ngs. Where further analysis and fact-finding is required
before it can be determned that an alien is ineligible for relief,
the mpjority finds a sumrary decision inpermssible under the
regul ati ons.

Certainly, an argument can be mde for interpreting the
“statutorily ineligible for relief” | anguage sonewhat nore broadly.
| would find it reasonable to interpret this regulatory provisionto
permt goi ng beyond the pl eadi ngs and consi dering other admitted or
uncontested facts in determ ning whether a summary decision was
appropriate.® However, the mpjority’s position is not unreasonable
and presents the practical advantage of drawing a clear line. I
t herefore do not dissent fromthat portion of the majority opinion

The “did not apply” |anguage of 8§ 240.12(b) is also subject to
interpretation. In aliteral sense, an alien whose application for
relief is pretermitted by the I nmgrati on Judge has not applied for
relief. However, that is because he or she has not been allowed to
apply. | agree with the majority that to say that an alien did not
apply in such cases inaccurately reflects what occurred at the
heari ng. See also Matter of You Fu Wang, 15 I1&N Dec. 297 (BIA
1975). | therefore concur that, where an alien seeks to apply for
relief under § 240.11, a summary deci sion is not appropriate unless
it can be determined on the pleadings that the respondent is
statutorily ineligible for relief. Were further fact-finding and

® For exanple, there are crinmes that are defined as aggravated
felonies without regard to the sentence i nposed. |n such cases, the
factual allegations in the charges need not reference the rel evant
sent ence. If a respondent who concedes renpvability as an alien
convi cted of such an aggravated felony also adnmits that he or she
was sentenced to a termof inprisonment of at |least 5 years, | think
one could reasonably interpret 8§ 240.12(b) as permtting the
i ssuance of a summary deci sion
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analysis is required to support a finding of statutory
ineligibility, the Immgration Judge should enter a decision which
explains the alien's ineligibility for relief.

In the case before us, | think it clear that the respondent w shed
to have his renmoval to Laos withhel d under the provisions of section
241(b)(3)(B) of the Act, 8 U.S.C. § 1231(b)(3)(B) (Supp. Il 1996).

The pl eadings reflect that his sentence for his aggravated felony
conviction was for less than 5 years, which neans that his
conviction is not conclusively a particularly serious crinme under
the wi thhol ding statute. Mreover, subsequent to the Inmgration
Judge’ s decision, we have clarified the standards under which it
should be determ ned whether such an aggravated felony is a
particularly serious crime that renders a respondent ineligible for
wi t hhol di ng of rempbval under section 241(b)(3)(B)(ii) of the Act as
an al i en who “havi ng been convicted of a particularly serious crine,
is a danger to the community of the United States.” See Matter of
S S, InterimDecision 3374 (BIA 1999). In this case, | agree that
a summary deci si on was not appropriate, both because the respondent
did not concede renovability and because the Inmmgration Judge’s
decision should have included the analysis under which the
respondent was found to be statutorily ineligible for wthhol di ng of

renoval. Wth regard to this latter point, | would not find that
the error was harmess on the record presently before us.
Accordingly, I would remand the case for further proceedings with

regard to the respondent’s eligibility for wthhol ding of renoval
and for the entry of a new decision thereafter

In ny view, the decision of the majority could stop here. However,
the majority continues with a di scussion of what a summary deci si on
shoul d contain in those cases where the regul ati ons would al |l ow for
its use. The majority then addresses the appropriateness of | ooking
to the transcript for the Inmgration Judge's decision

[1. “CONTENT” OF A SUMVARY DECI SI ON

| respectfully dissent fromPart V of the majority decision, which
di scusses what the content of a sunmmary decision should be when a
summary decision is permtted under the provisions of § 240.12(b).
The term“sumary deci sion” and the I mm gration Judges’ authority to
i ssue such a decision are not newto the regulatory aftermath of the
Illegal Immgration Reformand | nm grant Responsibility Act of 1996,
Division C of Pub. L. No. 104-208, 110 Stat. 3009-546 (“IIRIRA").
In fact, summary decisions have a long history in deportation
proceedi ngs dating back at | east to 1956. See 8 C.F.R § 242.17(b)
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(1956) . See generally Matter of You Fu Wang, supra. The nost
recently superseded regulation pertaining to summary decisions,
8 CF.R § 242.18(b) (1997), which specifically referred to the
outdated Forms 1-38 and 1-39, had its origins in the regulations
promul gated in 1956; and even the present regulation governing
procedures in deportation proceedings, 8 CF.R § 240.50(b) (1998),
references the use of Forms EOR-6 and EO R-7. The content of these
various formdecisions is not neaningfully different fromthat of
the decision entered by the Imrigration Judge in this case. Thus,
summary decisions historically have been just that—oncise,
concl usory decisions simlar in format and content to the decision
entered by the Inmm gration Judge here. The regulation that we are
interpreting today, 8§ 240.12(b), does not specify the forms to be
used for issuing summary decisions in renoval proceedings, but |
find no basis to conclude that a fundanentally different “sunmmary
deci sion” was contenplated fromthat which has been used for nany
decades.

One can argue that the regul ati ons shoul d be revi sed to i ncorporate
the content requirenents discussed by the majority in section V of
their decision. However, looking to the recently redrafted
regul ations pertaining to Imrgration Judge’s decisions, | find
nothing in the regulations thenselves, or in the published
regul atory summary of the regul ations, which either expressly or
inplicitly adds new requirements for the content of sumary

deci si ons. Since the present regulations neither nandate nor
contenpl ate that summary deci sions contain information beyond that
whi ch has historically been included, | would not inpose on the

| mmi gration Judges the content requirenent discussed inthe mgjority
opi ni on.

VWhat is nost inportant, in ny opinion, is that the record support
t he accuracy and appropriateness of the conclusory statenents nmade
in the summary decision. A summary decision should not state that
an alien “did not apply” for relief when he or she in fact sought to
do so, but was precluded from applying, or when the Inmmgration
Judge failed to advise the alien of his or her apparent eligibility
for relief. The error in such circunstances is not that the sunmary
decision says too little, but that what it does say does not fairly
refl ect what occurred during the proceedings. However, in those
cases where a summary decision is appropriately i ssued, for exanple,
where the record confirms that the Immgration Judge properly
advised the alien of the forns of relief for which he or she
appeared eligible, and the alien stated that he or she did not want
to apply for any relief, then I would find no error under the
exi sting regulations in the i ssuance of a summary deci si on t hat says
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no nore than the Inmgration Judge’s decision in this case. In ny
vi ew, the regul ati ons i ncorporate fundanental fairness principles by
only allowing the use of a sunmary deci sion in narrow circunstances
where a conclusory order, in the nature of those that have
historically been issued, is sufficient.

Accordingly, | dissent fromPart V of the majority opinion

[11. LOOKING TO THE TRANSCRI PT FOR THE
I MM GRATI ON JUDGE' S DECI SI ON

Part VI of the mgjority opinion, which addresses the nmanner in
whi ch an oral decision should be included in the record, is largely
dicta in this case. Although the Immigration and Naturalization
Service argues that the Inm gration Judge issued an oral decision
that is included in the transcript, it seens clear to nme that the
I mmi gration Judge did not intend his discussioninthe transcript as
his decision. Rather, the Inmgration Judge concluded that it was
appropriate in this case to i ssue a sunmary deci si on, which he then
entered. G ven the general high quality of this Inmgration Judge’s

deci si on-naking, | have little doubt that, had he not concl uded t hat
a summary decision was appropriate, he would have issued a nore
formal decision than the |limted discussion found in this
transcript.

| amnot entirely certain of what the majority is requiringinits
di scussion in Part VI. | note at the outset that |I find that the
general standard of Inmm gration Judge decision-making is extrenely
hi gh, despite the often very demandi ng condi ti ons under which those
deci sions are made. However, | certainly concur with the majority
to the extent that they are saying that an I mmgration Judge’s ora
deci si on should be entered “[a]t the conclusion of the proceedi ngs”
and shoul d be recogni zabl e as such. See section 240(c)(1)(A) of the
Act, 8 U.S.C 8§ 1229a(c)(1)(A) (Supp. Il 1996). | would al so agree
that having the Imm gration Judge direct the transcriber to prepare
the oral decision in a separate, formally-captioned format is the
preferred approach, which norrmally results in a nore professional —at
| east in appearance—deci sion, and one which can better serve the
potential appellate process.

That bei ng said, however, | recognize that oral decisions are not
always entered in such a manner. Rather, at times, at the
concl usi on of the hearing, |Inmgration Judges enter oral decisions,
which are transcribed as part of the entire transcript of the
proceedi ngs, w thout separate captioning. | find no statutory or
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regul atory prohibition against this approach, nor do | find it
i nherently unfair, so long as the transcript reflects that an
adequate oral decision was, in fact, entered at the conclusion of

the proceedings. | think it is fair to state that this practice has
a long history that has not resulted in reversal of an Imrgration
Judge’ s decision for reasons of formalone. Thus, | do not concur
in the majority’s seeming requirenment that the oral decision be
“separate” from the transcript. Perhaps it is a mtter of
semantics, but | view oral decisions as inevitably a part of the
“transcript of proceedings,” irrespective of whether they are
readi |y amenable to separate transcription in a formally-captioned
docunent. | do not agree that the failure to followthe nore fornal

approach necessarily inplies “error” by the Inmm gration Judge, and
I would not renmand cases sinply for the preparation of a nore
formally formatted oral decision

VWhat | do find problematic are those cases in which an I mm gration
Judge signs a formwhich indicates that it is a “summary of the ora
deci sion,” and which advises that if the case is appeal ed, the ora
decision will be transcribed and serve as the Immgration Judge’s
decision in the case; but, when the hearing is transcribed it does
not reflect a cohesive or identifiable oral decision. Such cases
are far fromthe norm but they do occur. An alien in proceedings
as serious as those routinely presided over by I mm grati on Judges is
entitled to a “decision” that is recognizable as such. And the
statute and the regulations, as well as professionalism comon
sense, and sinple fairness require nore than a series of disjointed
and/ or unsupported findings spread throughout the transcript that,
in practical effect, would require the alien or an appellate
authority to construct an after-the-fact “decision.”

| finally note in this regard that | amprincipally concerned with
the substance, rather than the format, of an Inmm gration Judge’s
decision. If an Inmmigration Judge enters a decision of the nature
described in footnote 7 of the majority opinion, that is, a
conpr ehensi ve deci sion entered at the conclusion of the hearing, |
would not find such a decision to be issued in a manner that is
contrary to the statute, the controlling regul ations, or principles
of fundanental fairness sinply because it was not entered as a nore
formal, separately captioned docunent. To the extent that the
majority may be hol ding otherw se, | dissent.

V. “HARMLESS ERROR’ RULE SHOULD BE APPLI ED
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As a final matter, | note that | do not understand the majority,
in deciding to remand on the facts of this case, to have abandoned
the principle of “harml ess error,” the principle that not all errors
dictate a reversal or remand in the absence of prejudice. See,
e.q., Mtter of Santos, 19 I&N Dec. 105 (BIA 1984); Matter of
Sibrun, 18 I&N Dec. 354 (BIA 1983), and cases cited therein; cf.
Matter of Charles, 16 | &N Dec. 241 (BI A 1977) (remandi ng a case that
involved a nyriad of procedural errors). In the circunstances
presented here, | am not satisfied that the Inmmgration Judge s
error in issuing a summary deci sion was harm ess. Accordingly, |
concur that remand is appropriate. However, in cases where the
error is sinply one of form with no prejudice evident, | would not
remand for the entry of a new decision

V.  CONCLUSI ON

| concur that on the facts of this case the issuance of a summary
deci si on was not appropriate, and that the record shoul d be returned
to the Inmmgration Judge for further proceedings related to the
respondent’s eligibility for w thholding of renoval, and for the
i ssuance of an oral or witten decision under 8 C.F. R 8§ 240.12(a).
| dissent fromthose portions of the majority opinion that inmpose on
I mmi gration Judges requirenents for which I find no support in the
current regulatory schenme, and which | do not find to be essential
to fairness in these proceedings. Specifically, in the absence of

a change in the regulations, | would not require that Inm gration
Judges expand the content of summary deci si ons beyond what they have
historically included, nor would | conclude that the law or

regul ati ons mandate that the oral decision nust be separated from
the transcript. Finally, even in cases where it is determned that
an Inmgration Judge erred in the manner in which a decision was
i ssued, | would adhere to the principle of “harmess error,” and
ordinarily | would not remand unless it was evident that the
erroneous format of the decision prejudiced the alien in sone
meani ngf ul way.

21



